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seven vears and more in which 
the bench 


o the 


Chief Justice Full r has been 


Nnpor 
upon 


is written many opinions in cases of large 





he hi 

mportance It isa record of able and faithful 

service which, at bis time of life, we are en 
led hope, may be extended yet for many 


“Pig-Headed Folly.” 


T 
propriety of enforcing the laws is a policy so 


co ild 


make our police officers judges of the 


wild that no sane person ever advance 


it unless moved by something other than his 


reason. When the highest courts are obliged 


to enforce the law as it is, rather than as they 


may think it ought to be, it sounds like mere 
burlesque to propose that police officers should 
the 


not 


for themselves 
Yet 


even with rage, 


sit above law and decide 


whether or it ought to be enforced 


now with evident earnestness, 


t 


ditors of powerful New York dailies are at 


He ¢ 

tacking the president of the New York city po- 
lice board for ‘pig-headed folly,” or for ‘‘arbi 
trarv and irritating” enforcement of the laws, | 


and for his ‘‘senseless and irritating policy,” 


te 


while they demand a ‘‘just and dzser? 


This is be- 


enforcement” of the excise laws 

ause that board has hone stly enforced the ex 
ise laws without discrimination, as it is the 
sworn duty of every executive officer to do 
with any laws on any subject. Thousands of 


fairly intelligent persons in New York city are 


so blunied in their understanding that they 
seem ignorant of the difference between the 
legislature and the police board Rage, prej 


or mental obtuseness has utterly con 


fused their ideas. 
“‘Pig-headed folly” is the 
give to honesty in office. 


» little thought | 


oaths they ignore 


name they 





That many citizens who 
ld be 
to the true place of the police depart- 


to public matters should muddled in their 


ideas as 


government may not be 


ment in our system of 


strange. But that editors of great dailies are 
so confused in their ideas is not to be believed. | 
It would seem these men, who on occa 





1 


sion can talk loftily of the civilizing influence 


of the press, must, when they attack a public 
officer for doing his duty, act with a conscious 


purpose to confuse and demoralize the public 
ast with an aim to gain popular 


mind, or at le 
ity and profit by pandering to passion and prej 
Espec urnal that 


ago was in the f 


ially in the case of a ji 


ront of the tight to 


udice 


only a year 


overthrow a system of organized corruption 
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built on this evil policy of putting police above 
the law, with discretion to enforce or to wink 
at its violation, the clamor for the re establish 
ment of such a system is amazing. The petty 
privilege of the drinkers to buy drinks on Sun 
day in violation of law, and the vast financial 
gain of the dealers from illicit traffic, constitute 
the compensation for which these journals 
would abolish a system of impartial law and 
adopt a system of police “discretion” and ‘‘dis 
crimination.” Under the system they desire, 
police officers would inevitably be controlled by 
bribes and the law would be enforced only 
againstthose who were too honest or too poor 
to pay bribes for protection, This would be in 
the fullest of the words Carl 
Schurz in a great speech told the Germans of 
New York, selling their birthright for a mess 


of pottage 


meaning 


as 


There can be no mistake as to the results of 
such a policy. 
for being honest, and assaults upon him for 
doing what the laws command him to do and 


what he bas sworn to do, directly tend to de 


The abuse of an honest official 


grade the public service to a level with that of 
If a man with th 
responsibility that the editor of a great journal 


the “unsp akable Turk.” 


has, becomes so contused in thought that he 
fails to distinguish between the proper func 
tions of the legislature and the legal duty of 
police officers, and therefore calls for illegal 
usurpation of ‘‘discretion” and ‘‘discrimina- 
tion” by the police, which would give them 
the functions of irresponsible and arbitrary 
despots to be moved by favoritism and corrup 


tion, it is a pitiable exhibition of incompetence. 
But if, on the other hand, he clearly sees the 


nature and results of such a policy, and 


Official duty and official |still demands it, there is no depth of infamy 


which be does not earn, A somewhat preva 
lent belief that some of the New York news- 
papers have been bribed by the brewers may 
be unjust. They probably failed to get even 
thirty pieces of silver to compensate them for 
incurring the contempt of intelligent citizens. 
Groveling after popularity, they seem to sup 
pose that the majority of the people can only 
drink, not think, 
the In attempting to gull the average 
intelligence, even the conglomerate intelligence 
of New York city, into the theory that police- 


But they spit in the face of 
wind. 


men should be made little bosses of the law, to 
set it in force or stop it at will, they exhibit a 
‘‘nig-headed folly” of which they seem uncon- 
scious. The clamor against simple honesty in 
office presents a singular case of mental degra 
dation, whatever may be the moral element. 
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One Law for the Rich and Another for though he may find it prudent to engage in 
the Poor. foreign travel for a season. Any idea thatthe 
plea of consideration for the family and friends 
widely prevalent habit of police and | of the offender should operate only on behalf 
r officers to usurp some discret 





oll 





ion in en-| of prominent offenders in high places is super 
forcing the laws is chiefly responsible for the | ficial and snobbish. Hearts broken by the dis 
oft-repeated and biting comment that there is grace of crime in the family are not less 


e law for the rich and another for the poor. | worthy of consideration because they are in 


4 
How general and bitter this comment isamong | humble homes He who would deny or 


the millions who 





classed as the poor, few | doubt that tenderness of heart and honorable 
of the more prosperous know. An English! pride of character are found iv their fullest de 
writer in the London Law Journal has lately | velopment in multitudes of the humblest homes 
taken great pains to disprove the charge sofar| in this country merely advertises his own ig- 
as it relatesto England. Hesays:—‘*However | norance or deeper defect of nature 

much we aslawyers may beinclined toridicule| Now, if any of the well-to do in life think 
the idea that there is in fact any foundation | that people of the other class do not know of 





stion that the law is a respecterof| this discrimination and partiality, they are 
persons, there can be no doubt that as an ab-| sadly mistaken. If they think that the poor, 
stract belief the sentiment is inherent in the | whether they are ‘‘deserving poor’ or not, are 
breasts of the whole of the lower classes, and | lacking in sensitiveness to injustice of this kind, 
hat the periodical exhibition of concrete illus-| they are more mistaken yet. If they think 
trations of it forms a weapon which is most} that the class which bears such injustice does 
effectively utilized by the agitator in bis cease-| so patiently and forgivingly, their mistake 
less war on capital.” But after careful review | reaches colossal magnitude. In the great sub 
of the pertinent provisions of the English laws | stratum of society in which agitation of every 
he concludes that to-day this charge is unde-| sort, even that of blatant anarchists, is work- 
served |ing more powerfully than many people realize, 
In this country also the charge is unjust so} there is an increasingly imperative demand for 
far as it is aimed at the law itself. But as 
aimed at unfair enforcement of the law it is 


equal rights, This demand from a class, many 


of whom have not been trained to think clearly, 


often deserved. A poor man drunk in a pub-| but who feel intensely, is likely to be often 


lic place gets hustled to the lockup; while aj blind and misguided. But so far as the de 


rich man whose public drunkenness is, by rea- | mand is made with reason, every right think- 
son of his position, even more of an offense ing man must give it heartfelt support. Who 
against society, is placed in a carriage by ob- | dares say no to a demand that justice be done? 
sequious officials and quietly taken home. | But justice is not justice unless it be equal and 
This is not chargeable to Tammany Hall, but impartial. Most of us need to have thoroughly 
is the practice in towns of every size. If a|shaken out of us the idea that such partiality, 





gang of poor wretches is found by the police | which spares the more prominent and more 
at a gambling table they are likely to find | guilty offender is beyond remedy. Thethought 
themselves in the clutches of the law. But if] itself isa disgrace. If Americans want equal 
prominent citizens fill the room when a gam. | justice they will have it. And he reckons ill 
bling-house is raided,theyusually,if notalways, | who reckons that American conscience and 
escape arrest. If a fight between unknown] love of justice have lost their force. The 
toughs in a back alley is interrupted by the | equal and impartial enforcement of the law is 
strong arm of the law the men take the pen-| the very foundation of civilization, and the d 
alty of the law. But if two brutes in goo! | mand for it must be made sharp and impera 
clothes and in ‘‘good society” batter and main es 
exch other in the most vicious and disgracefu | 
of fights, they need bave little fear of being , . 
brought in to a police court, The shivering Incorporated State Institutions. 
wretch who steals an overcoat goes behind th | 
grates, while the well groomed embezzler of | Fhe re is an increasingly large and important 
many thousands, who betrays sacred trusts and | class of corporations of which little or nothing 
robs widows and orphans, knows that the | can be found in any of the treatises upon the 
chances of having the sentence of the law pro | subject of corporations. Thisconsists of those 


m are not very strong, al-| incorporated institutions which are owned and 






nounced upon h 














4 CASE AND COMMENT. 


controlled entirely by the State itself. At one 
time State banks, of which the stock belonged 
entirely to the States which chartered them, 
were quite common in this country. Many 


State universities now exist, some of them 


owning large amounts of property and oper- | 


ated by a very large corps of people, fully or 
ganized in the form of a corporation, Hos 
pitals, asylums, institutions for the deaf, the 
dumb, or the blind, agricultural colleges, and 
many other institutions controlled by the State, 
may or may not be incorporated; but institu- 
tions of this class have been incorporated in 
many States, and the law on the subject is 
steadily growing. An attempt is made in a 
recent note with the Kansas case of State, 
Little, » 29 L. R. A., to collect all 
the authorities which bear on the nature and 
While not yet 
a large branch of the law, a considerable body 
In the 
Kansas case just named, the court by man 


Regents, 
character of such institutions. 
of decisions have already been made. 


damus compelled the officers of a State uni 
versity to permit the use of the library belong 
ing thereto, by students of the university with 
out the payment of a library fee, which the 
university authorities had attempted to impose 
on the students for the use of the library 
One contention in the case was that the insti 
But this 
For most purposes, 


tution was not a public corporation. 
was rejected by the court. 
at least, these corporations have been held by 
the decisions on the subject to be public cor 
porations. 


from assessments for local improvements, 
Yet such institutions are regarded as so far 


distinct from the State which owns them that | 


bills issued by such a State bank, even if re 
ceivable for taxes or other debts to the State, 
are not bills of credit such as the United States 


Constitution prohibits a State to emit. The | 


individual liability of the persons who con 
stitute such a corporation is a question raised 
in Lundy v. Delmas (Cal.) 26 L. R. A. 651, in 
which it was beld that Regents of the Univer 
sity of California, who constitute a corporation 
and are expressly declared by statute not to be 
deemed public officers, cannot be held indi- 
vidually liable for damages on account of neg- 
ligence in respect to poles and wires of a tel 
graph and telephone line maintained by the 
corporation, Various interesting questions of 
this sort have alre dy irisen These are 
enouch to show that this branch of the law is 
an interesting one, and is likely to become 


much larger than itis now. While the sim 








ilarity in other respects between a great State 
university like the University of Michigan, 
and a great university upon a private founda- 
tion, is close, the corporate nature of the two 
institutions is very different. A distinction be- 
tween such corporations and municipal cor- 
porations is plain enough, although a definition 
of each may not be easy to make. Whilea 
municipal corporation represents a local or ter- 
ritorial portion of the public for some purposes 
of government, or constitutes a territorial sub- 
division of the State for some purposes, these 
institutions are operated for the benefit of the 
whole State, and are incorporated for the pur- 
pose of carrying on some special kind of busi- 
ness or charity on behalf of the State at large. 
Again, the distinction between these corpora- 
tions and unincorporated State agencies—such 
as boards of various kinds—is often somewhat 
indefinite. Some of the functions or powers 
of acorporation seem to be conferred upon the 


| various State boards or commissions without 


making them technically corporations. Never- 
theless the distinction exists, even if there 
may be some cases in which it is doubtful 
whether a board is to be regarded as incorpo- 
rated or unincorporated. The existence of 
these corporations is more noticeable in the 


| Western and younger States than in the older 


ones, although the Regents of the University 


| of the State of New York constitute a corpora 


tion much older than many of the States. 


| The conclusion is obvious, not only that the 


Their property has been held to be | 


exempt from taxation, and, in some Cases, even | has just begun its development, but that little 


branch of the law respecting these institutions 


attention has yet been directed by legislators 
to the advantages or disadvantages of making 
distinct corporations for carrying on such work 
as is performed by schools, asylums, and many 
other state agencies. 


Protection by Recording Laws to Pur- 
chasers by Quitclaim. 


The conflict between the old equity rule that 
one who takes a quitclaim deed is not a bona 
fide purchaser, and the rule established by the 
recording acts, that an unrecorded deed is 
without effect against a subsequent purchaser 
without notice, has resulted in some conflict of 
decisions, This subject is examined in a re- 
cent note in 29 L. R. A. 35, with the South 
Dakota case of Parker o. Randolph and the 
Missouri case of Hickman v. Green. 


An ex- 
amination of the cases on the subject shows 


that while there is some conflict the author- 
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| 

ities now generally recognize the right of a| furnish precedents on a case which arises 
quitclaim purchaser to rely upon the records. | to-day. This is very truly and strikingly ex 
The decisions in South Dakota, in Florida, and | pressed by the same report to the American 
in Iowa, do not sustain this doctrine, but in sev- | Bar Association from which we have already 
eral States earlier decisions to the contrary have | quoted. It says: ‘‘ Litigation now arises from 
become obsolete, either by statute or by subse-|the new industrial conditions and changed 
quent decisions, and the rightsof a grantee un 
der a quitclaim deed to protection, when he re 
jies upon the records of title, recognized.| ‘‘ The older reports thus become practically 
There has been considerable advance or devel. obsolete as to the bulk of legal lore spread on 
opment of the law on this subject, toward a| their pages, and the common law as it now 
fuller recognition of quitclaim deeds as opers- | exists to-day, the result of centuries of change, 
tive conveyances like other deeds, except in| improvement, and evolution, as applied to the 
respect to warranties. Now it may be said | affairs of the day, is to be found, to a very 
that in most States a purchaser by quitclaim 
may be a bona fide purchaser protected by the 
recording law to the same extent as if he had 
purchased by warranty deed. 


business methods which are the marked feat 
ures of the times 


great extent, in the later volumes of the reports 


of every jurisdiction.” No intelligent person 
can doubt the truth of this statement after 
proper reflection, although it may at first seem 
to him to be untrue. The law of corporations, 
while not entirely oi recent growth, is so 
largely so that the elimination from the sub 
ject of the decisions made during the present 

“Digests of the law, giving the points of | generation would leave it a mere fragment. 
decided cases, have long taken the place of The same is true of the law of carriers, and still 
the abridgments like Bacon and Comyn, and | more true of the law respecting the construc 


The Use of Digests. 


by a combination of devices have made it com- | tion and operation of railroads. So the sub 


paratively easy, considering the mass of | ject of street railways bas been almost entirely 
decisions, to make an exhaustive investiga- | developed in recent years, while so far as it has 


tion of any question.” This quotation is from | been modified by the use of cable and electric 





the report of the Committee on Law Reporting 
of the American Bar Association at its eight 
eenth annual meeting lutely held in Detroit. 
Io this unusually able and valuable report 
there are many suggestions worthy of extended 
consideration. 
calls attention to a matter, the importance of 


which many of the profession have not duly | 


appreciated. A poor digest, indeed, may some 
times mislead rather than help, but in the 
present days of numerous decisions a digest 
of them is necessary. A lawyercan no more 
afford to dispense with a good digest as a key 


to the decisions, than a scholar can afford to! 


ignore a dictionary and hunt through standard 
authors for authority as to the use of a word. 
However complete a law library may be in its 
collection of general treatises and text-books, 
one may easily find, by examination, that 


1 
jlarge number of decisions on poirts of the 


first importance will not be found in any of 
them. The latest 
most important. 


decisions are by far the 
This is not only because 
older decisions may be overruled or in some 
degree modified or limited by later ones, but 


because new questions are constantly arising 


But the sentence just quoted | 


cars, it.is all found in very late decisions. 
These sufficiently illustrate the point that even 
| the old subjects of the law have, in many cases, 

but little of value except what is found in mod- 
| ern decisions. 


| But modern statutes are the cause of a very 
great part of the law of to-day. Even the old 
| subjects of the law have been to a great extent 
| modified by recent statutes. The common law 
of master and servent has, within a few years, 
| received very important modifications in acon 
| siderable number of States by acts of the legis- 
|latures. These statutory changes are usually 
| similar in different States. Some of these com 
prise enactments respecting employer’s liability 
for injuries to servants or to third persons, 
while others have attempted to restrict the 
power to contract with employers in various 
respects, such as in the matter of payment of 
wages, or of hoursof labor. Sothe Australian 
ballot law bas been swiftly passing from State 
to State and creating an entirely new feature 
of the law of the country. These are only 
typical instances of the change of law by stat- 
ute. A very striking illustration of the statu 
| tory creation of a new subject in the law is in 





and the decisions of the past year are far more | the statutes giving a right of action for wrong- 
likely than the decisions of former years, to! fully causing the death of another person. 
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although based 


servant, 0 





a tendency 


Attorneys and judges surely w 





not ignore decisions outside of their own juris 
lictions when there is no binding precedent 
within the jurisdiction. But such decisions 
very often escape their notice unless they have 
iccess to the latest digests which include de- 
cisions of other jurisdictions. It cannot fail 

to give a person a pain” to see two decisions 
in different States directly opposed to each 
other, if the second decision was rendered in 
ignorance of the former. One must feel, in 
such a case, that the reasoning of the court in 
the former decision, if not the decision itself, 
might have been valuable to the other court 
which, in ignorance of it, decided to the con 
trary. 

A lawyer who relies only upon t xt-books 
and general treatises on the law must, in the 
nature of the case, overlook nearly, if not quite 
all of fe decisions which have been rendered 
during the prece ding year Most text books, 





indeed, must nece ssarily be much more than a 
year behind the decisions But a text-book 
that is up to date as nearly as it is possible to 
be is usually ilmost a year nd the courts 
by the time it reaches the vyer’s hands 
Decisions are always made, even while a text 
ok is in press, which the author would most 
gladly include, In short, the latest and most 
important decisions on any subject are usually 
not to be found in any text-books. For these 
a good digest, kept up to date, is the only source 
f information Every year an increasing 
number of the lawyers of the « untry learn the 
value of late digests. Whatever else a lawyer 
may have, this he must have, or constantly 

ke the risk of missing the very decision that 
he most needs. In the nature of things what 


ever development may take place in the systems 


reporting decisions, a digest which is both 
urate and up to date must continue to be 


the most important tool in the lawyer’s office. 


DETERIORATED Ecaes. — Mr. Justice Haw 
kins, according to the Law Times, lately beld 
inan English case, that on an agreement to buy 
some Galician eggs, ‘‘ with all faults,” this 
clause did not apply if the the eggs were, in 
fact, rotten and not Galician, ‘‘ having « otirely 

st their distinctive character as merchantable 
commodities.” But eggs, “ with all faults,” 
have their uses in this country, These are the 


kind that are said to have been lately in de- 





mand for use at one of the comic lectures of a 
vell-known humorist, and according to the 
newspapers they are said to have come ‘‘nigh” 


filling the ** bil 
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Index to Notes 


LAWYERS’ REPORTS 


Book 28, Part 6, and 29, Part 1. 


Mentioning only complete 


, ANNOTATED 


notes therein con- 

tained without including mere reference notes to 

earlier annotations 

Account. See COTENANCY. 

Assumpsit; against cotenant 28: 844 

Bailment; liability of bailee for wrongful 
ippropriation by his servant of thing 
bailed:—In general; where servant has no 
duty in respect to thing bailed; where 
servant's duties give bim some control of 
thing bailed; goods not in possession of 
master; effect of statute; ratification: 
especial contract 29: 92 

Bridges, See TAXEs. 

Building and Loan Associations; right 
to apply payments made on stock ina 
building and loan association upon a 
mortgage given for a loan bv the same 
member Associations not protected by 
law; payments not ipso facto a reduction 
of the mortgage: right of third persons 
to require the application: (a) surety for 
borrower; (b) purchaser at sheriff's sale: 
< creditors or assignees; (d) second 
mortgagees; associations on the terminat- 
ing plan; rule under changed conception 
of loan association: right toa credit of 
profits; forfeiture; insolvency or abandon 
ment of scheme; change of rules; right 
of third person to resist application; ef- 
fect of special agreement 29: 120 

Carriers; right of passenger to stop over: 

In general; rule in case of coupon tickets; 
effect of particular stipulations: agree- 
ments or representations as to; statutory 
permission; limited tickets; special rates 
or contracts; rules and custom of carrier; 
effect of delay of train; through train to 
be taken; no stop-over without ticket; 
time within which stop-over must be used; 
right to take up ticket 28: 773 

Coparceners, See COTENANCY. 

Cotenancy; liability of cotenants to a 
count tor use and occupation and reuts 
and profits:—(I.) The common-law doc- 
trine: (II.) reason of the common-law- 
doctrine; (ITI.) states not adopting the 
English statute: ([V.) when held liable: 

a) in case of ouster: (b) in cases where 
an agreement exists; (c) when occupied 


by one alone; (V.) the remedy as between 
cotenants: (a) statutory action of ac- 
count; (b) proceedings in equity; (c) in 
action of assumpsit; (VL.) liability to ac- 
count for rents received; VII.) lien for 
rents received; VIII.) the question, 
What is more than a just share 1X.) 


necessity of a demand; (X.) necessary al- 


j 


| Mesne Profits; liability of cotenant for 


legations 
what 


in action 
character hable; 
cotenant holding over: (XIIT.) extent of 
liability; (XIV.) when liable to pay inter- 
est; (XV.) when held forthe rental value; 
XVI.) position of purchaser of 
ant’s share; (XVII to 
XVIIL) the question of deductions; 
XIX.) mesne profits; (XX.) the applica- 
of the statute of limitations; (X XI. 
construction of the state 28 


of account; 
XII.) position of 


XI.) in 


conten- 


as coparceners; 


tion 
statutes 
Extradition; what papers necessary to ob- 
tain surrender of 
state: 


fugitive from another 
In general; requirements of state 
statutes; the n; the indictment; 
the affidavit; sufficiency of a complaint 
or information; the authentication; 
ot warrant; the criminal charge; 
proof of flight; rigbt to look behind pa- 
pers or make effect 
of governor’s representations 28 
Forfeiture; of payments to loan association, 
see BUILDING AND LOAN ASSOCIATIONS. 
Fugitive. See EXTRADITION. 
Homicide: by means of spring g 


re quisitior ° 


ne- 
cessity 


other requirements; 


un, trap, or 
other dangerous instrument killing tres- 
passer 
Interest; liability of cotenant for 
Libel and Slander; mutual vituperation 
or defamation as affecting remedy for 
Libel; (11.) slander; 
time and connection of charges: (a 
b) in slander cases 
Limitation of Actions; as to accounting 
by cotenant 


Master and Servant. 5Se« 


2Q 


28 


libel 
Lf. 


in libel cases: 


or slander I 


BAILMENT. 


9g 


Negligence; may wrongdoer take advan- 
eglig 3 ) 
tage of general statutory imposition of 


Jamages for negligent injuries 
Quitclaim. 
Real Property; the effect of a quitclaim 


deedin an otherwise perfect record title: 
As to latent 


28 


See REAL PROPERTY. 


equities; purchaser with no- 
distinction between 
and of mere interest; 


United States Supreme Court: 


tice; other rulings; 


conveyance 
doctrine of 


not 


of land 


where protected; where entitied to 


protection; the Lowa doctrine; necessity 


of care; remote quitclaim iu chain of title 


2a. 7 


IQ» 


y 
‘ 


+ 829 
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: 853 


749 


29: 33 


Records. See REAI 
Taxes; jurisdiction as to taxation of bridge 


over river forming boundary of State or 


PROPERTY. 


itsdivisions:—General rule; statutory rule; 
effect on commerce; capital stock 
Trespass; liability for killing or injuring 
by means of spring 
traps, and other dangerous instruments:— 
IT.) 


trespassers guns, 
I.) The general doctrine of liability; 
liable as for homicide; (III.) when consid- 
ered nuisance; (IV.) the property 
owner’s orthe trespasser’s act; (V.) the 
juestion of notice; (VI1.) the act held le- 
gal; (VIL.) English cases 


as a 


29: 


The part containing any note 
sent, with Case and Comment, for one year 
$1. 


29: 69 


154 


indexed will be 


for 








CASE AND 
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Among the New Decisions. 


Municipal Corporations. 


The relation of a municipality to the State, 
in respect to the performance of a public duty 
imposed upon it by the legislature, is presented 
in Davock v. Moore (Mich.) 28 L. R. A. 783, 
which holds that the consent of a municipal 
ity or its local officers or boards is not neces- 
sary to the validity of a tax to raise money 
required by a board of bealth under legislative 
authority. The case also holds that the legis 
lature can transfer money from one fund of a 
city to another without the consent of the 
city. 


Statutes. 

Fraud in procuring the enrollment of and 
signature to a bill different from that which 
the legislature has actually voted for, is held 
in Carr 7. Coke (N. C.) 28 L. R. A. 
a matter which the courts cannot remedy, 


737, to be 


either by ordering its removal from the files of 
the sec retary of state, or enjoining him from 
delivering a copy to the public printer, 
Extradition. 

The question, What papers are sufficient to 
obtain the surrender of a fugitive from an 
other State?—is presented in Re Hart (C. C. 
App. 4th C. R. A. 801, where it is held, 
among other things, that an information can 


) 28 L 


not be regarded as a sufficient substitute for 
an indictment 


Criminal Law. 


Compelling the accused in a criminal case 
to stand up and be identified is held, in People 


», Gardner, 28 L. R. A. 699, 144 N. Y. 119, to 
be no violation of his constitutional rights; 
and numerous other authorities are presented 


in a note to the case 

The kill self-defense 
when the slayer himself brings on the combat 
28 L. R 


rht, 


right to another in 


is affirmed in People cv. Button (Cal. 
A. 591, if he after 
endeavored to avoid any further struggle. 


bas. beginning the fig 


Interstate Commerce. 


The application, to interstate shipments, of 
he common or statute law of a State denving 


COMMENT. 


the validity of a contract to exempt the carrier 


| from liability, is held in Solan o. Chicago, M. 
|& St. P. R. Co. (Iowa) 28 L. R. A. 718, not to 


constitute a regulation of commerce. 


Railroads. 


The right to sell railroad property for street 
assessments is denied in the Michigan case of 
Detroit, G. H. & M. R. Co. v. Grand Rapids, 
28 L. R. A. 793; and this is also the doctrine 
of Chicago. M. & St. P. R. Co. v. Milwaukee 
(Wis.) 28 L. R. A. 249, with the majority of 
the other authorities which are collected in a 
note to this case. But a late Illinois case, Chi 
cago, R. I. & P. Ry. v. Mobile, not yet re- 
ported, is to the contrary. 

The common-law dedication of property is 
denied application to an alleged dedication of 
a right of way to a railroad company, in Lake 
Erie & W. R. Co. v. Whitham, 156 IIL. 514, 28 
L. R. A. 612, since the corporation is not the 
public or a portion of the public. 

The fact that a claim against a railroad in 
the hands of a receiver of a Federal court was 
not presented to that court is held in Houston 
& T. C. R. Co. 2. Tex.) 28L.R. A 
761, not to preclude action thereon, after the 
discharge of the receiver, against a purchaser 


Crawford 


|of the railroad. 


Forfeiting Franchises. 


The right of trial by jury in a proceeding to 
forfeit the franchise of a corporation is held in 
Salt Creek V. T. Co. v. Parks, 50 Ohio St. 568 
28 L. R. A. 769, to be within the constitutional 
guaranty. 


Carriers. 


The liability of a carrier to garnishment for 
property in transit to another State is denied in 
Stevenot v. Koch (Minn.) 28 L. R. A. 600, and 
the somewhat conflicting authorities on the 
subject are presented in a note to the case 

The right of a person riding on a train by 
fraud or stealth, to recover for injuries due to 
negligence or willfulness of the company, is 
denied in Condran v. Chicago, M. & St. P. R. 
Co. (C. C. App. Sth C.) 28 L. R. A. 749, not 
withstandiag a statutory provision making 
every railroad company liable for damages sus 
tained by any person on account of the neglect 
The effect of such statutory 
provisions in cases of negligence is considered 


in the note to the case, 


of its employ es 


f 


ASE AND 


COMMENT. 





The right of stop-over, which is expressly 
given by statute in California, is construed in 
Southern Pac. R. Co. (Cal.) 28 L. 
R. A. 773, where it is held that the junction of 
a ferry and a railroad is an intermediate sta 
tion for that purpose, and that when there are 
two customary stopping-places in a city the 


tobinson ¢, 


passenger may choose either. The considera 
ble number of decisions on this subject of 


stop-over are compiled in a note to the case, 


Insurance, 


The attempt of the legislature to give an in- 
surance commissioner discretion to choose a 
standard form of policy which all should be 
required to use is held unconstitutional in An- 
derson v. Manchester Fire Assur. Co. (Minn.) 
28 L. R. A. 609, agreeing on this point with 
the Pennsylvania case of O'Neil o, American 
F. Ins. Co. 26 L. R. A. 


weak 
615. 


An agreement for a policy of reinsurance, | 


made in ignorance of the fact that the prop 


erty was already destroyed, is denied effect in | 


Union Ins. Co. v. American F. Ins. Co. (Cal.) 


28 L. R. A. 692, by construing the agreement | 


to require the insurance to begin at that time, 
and not to relate back to the time when the 
original insurance was taken. 

A statute making void all stipulations in in 
surance policies, which limit liability to less 
than the full amount of loss if this does not 
exceed the amount insured, is sustained in 
Dugger v. Mechanics’ & T. Ins. Co. (Tenn.) 28 
L. R. A. 796, against the contention that it de 
nied equal protection of the law and due pro 
cess of law, as well as the claim that it was 
arbitrary, unreasonable, and unnatural classifi 
cation, 





Banks. 


The right of a bank to set off against a check | 


by an insolvent depositor who had made an 
assignment for creditors, his debt to the bank 
which had not yet matured, is denied in Mer 
chants’ Nat. Bank v. Robinson (Ky.) 28 L. R 
A. 760. 


Bicycles. 
Equal rights of bicycles with other vehicles 
are considered in Thompson ¢@ 
28 L. R. A. 608, denying any presumption of 


negligence on the part of the bicycle rider be 
cause it frightened a horse. 


Dodge (Minn.) | 





Electricity- 


Negligence in placing electric light wires 
over the roof of a hotel so that an employé is 
injured by coming in contact therewith, on a 
dark night, when engaged in his duties, is held 
in Giraudi v. Electric Imp. Co. (Cal.) 28 L. R. 
A. 596, to be a question for the jury. 

ein 
Kindergartens, 


Kindergartens are recognized as part of the 
public-school system, in Sinnott ». Colombet 
(Cal.) 28 L. R. A, 594, holding that funds for 
| the support of primary and grammar schools 
|may be used to support them, although the 
|money was raised before the kindergartens 
| came into existence. 


| 


Voters and Elections. 


1 
| The Minnesota statute with respect to nomi- 
nations by conventions of delegates is held in 
Manston v. McIntosh, 28 L. R. A. 605, to per- 
| mit nominations to be made, previously, by 
mass conventions instead of delegates. 

The necessity of making the mark on an 
| Australian ballot substantially within or upon 
|the designated square or place is emphasized 
|in the Kansas case of Taylor v. Bleakley, 28 


1L. R. A. 683. 


Ice. 


| 
| Ice forming on a pond which is maintained 
| for the use of a mill not owned by the owner 
| of the soil under the pond is held in Eidemil- 
ller Ice Co. 0. Guthrie, 42 Neb. 238, 23 L. R. 
| A. 581, to belong to the owner of the land, ex- 
cept that he cannot by taking the ice interfere 
with the rights of the mill owner by impairing 
his use of the water. 


Insanity. 


The insanity of a client who telegraphs for 
money to be sent to bis attorney is held in At- 
| well o. Jenkins (Mass.) 28 L. R. A. 694, to 
| cive the sender no right to recover the money 
from the attorney, who receives it in good 
faith in payment for services. 


Husband and Wife. 


That the marriage relation is a res within the 
| State in which only one of the parties resides, 











10 CASE AND 


so asto give jurisdiction there to dissolve the 
marriage, is denied in a very elaborate and 
vigorous opinion in McCreery Davis (S. C 
28 L. R. A. 655 

The right to marry, although under contrat 
for service, is affirmed in Edgecomb v. Buck- 
hout, 146 N. Y. 332, 28 L. R. A. 816, in the 


case of a housekeeper and personal attendant 


¢ 


f her employer, who was under a contract 


for service during his life 
Libel 


Mutual vituperation seems to be regarded as 
a defense to an action for slander, in Goldberg 
Dobbertine (La.) 28 L. R. A. 721; but the 


note to the case shows that the rule generally 
established is that such mutuality of vitupera 


tion may operate to reduce dam 





not usually an entire defense. 


Fraud. 


Misstatements of fact made in good faitl 
by a volunteer or in response to inquiries ar¢ 
held in Nash Minnesota Title I. & T. Co 
163 Mass , 28 L. R. A. 754, to be insuf- 


ficient to sustain an action for deceit or fraud, 





although a contract with a third person was 


entered into on the faith of the representations. 


Injunction. 


An ipjunction against the negotiation of 
1 negotiable note is denied in Erickson 
First Nat. Bank, 28 L. R. A. 577, where there 
isan adequate remedy at law, although the 
complainant fears that his witnesses on whom 
he relies to establish his defense to the note 
mav die or move away, since be can have their 
testimony perpetuated under statutory provis 
1008 rhe note to the case reviews the cases 
respecting injunction against the negotiation 
of notes 

An injunction against the abuse of corpo- 
rate privileges by conducting a prize-fight is 
held in Columbian Athletic Club ¢. State, Me 
Mahan (Ind.) 28 L. R. A. 727, to be allowable 
although the wrong acts constitute crimes: and 
a receiver of the corporation is appointed to 
aid the injunction 


Judgment. 


That a judgment is ineffectual until entered | 
by the clerk in the judgme nt book is decided 
in Re Weber (N. Dak.) 28 L. R. A. 621, 


COMMENT. 


and with the case are collected the great num 
ber of decisions on the necessity of an entry 
or record to complete a judgment or order, 


Ghe Humorous Side. 


An Eanrry Deata.—The syllabus in a Can- 
adian case states that ‘“‘M., on his father’s 
death at the age of three years, went to live 
with his grandfather.” 

May Be AxtruLtir Not Artistic.— A Cal- 
ifornia judge says in respect to a complaint: 
“It should be said, perhaps, that while appel 
lant’s criticism of the complaint considering the 
jatter as a work of art, has some foundations 
still we think that for the purposes of a pleading 
it is sufficient.” 


Swearinec Like SarLors,—That the testi- 
mony of railroad men has acquired the proverb- 
ial reputation of seamen’s evidence seems to be 
implied by a judge of the Illinois Appellate 
—‘*Plaintiff 


was a railroad brakeman for the Illinois Cen- 


Court, who said in a late cause: 


tral Railroad, and was having a free ride on the 
defendant’s road. The customary argument 
that railroad employés are liars can be ap 
plied impartially, unless the fact that a railroad 
employé testifies against a railroad company 
makes a difference in his favor, although he 
has a monied interest at stake.” 

PotitTrcAL PoweR rn Kewstocky. — Many 
years ago the opinion in a Kentucky case dis- 
cussing sources of political power in that State, 
said: ‘‘but uot acknowledging mythology to 
be law, nor Hesiod to be authoritative on a 
question of political power in Kentucky, we 
must still adhere to the opinion in the City of 
Lexington v. McQuiilen’s heirs, Somnus and 
Luna and the poppies, and even cave in terror 
em notwithstanding.” Perhaps, since the re 
cent election mytholozy has become law in 
Kentucky on political questions, 

THE SCHOOLMASTER ABROAD.—In an early 
Georgia foreclosure case it is recited that the 
mortgage was to secure the following coutract, 
“to teach in space of 60 days a thorough 
knowledge of surveying, etymology, syntax, 
single and double rule of three, analysis, in- 
terest, discount, loss and gain, equation, part- 
nerships, square-root, book-keeping and simple 
equations in algebra.” 

EXTERNALS Non-EssenTIAL.—A Vermont 
judge concurring in the decision that a regula- 
tion of the State Board of Health prohibiting 


UASE AND 


any pig-pen within one hundred feet of an in- 
habited house, was invalid, writes the follow 
ing separate opinion :— ‘‘ The keeping of pigs, 
not pigpens, is the evil. The Board had no 
authority to prohibit the building of a pigpen.” 


TAKEN HIS THIRD DEGREE. — From a vil 
lage paper we quote :— “ The following notice 
is pm sted on the Benton Rogers’ cider mill 
above Nile, Allegany county,on the East Notch 
road: Lost, strayed or stolen from the prem 
ises of James Doyle, one 3rd wife. Any per 
son who wilil return ber will be suitably pun- 


ished.” 


TRAINED Does.—In an action for the value 
yf hounds killed by a train the opinion of the 
court says: ‘‘ The plaintiff’s version is that the 
train was going west, towards Chattanooga, 
ind the dogs were going east, towards Knox 
ville. They were all on the same track, and 
soing in opposite directions, and under these 
facts a head-end collision was unavoidable.’’ 
And Tt the plaintiff 
that, while the whistle was sounded, it was 
intended for the whole pack, and not for the 
that 


is insisted by 


again: 


three dogs were run over. 


ver, seems to be a mere opinion of the witness, 


is he was a quarter of a mile away from the 


place when the whistle was sounded. In ad-’ 
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This, how- | 


_@ 


COMMENT. 1] 


dition, it would, we think, be requiring too 
great diligence for the engineer to whistle for 
each particular dog, and more especially as he 
had no means of informing each dog that any 
special whistle was sounded for him. 
that 
running their train upon their own track, on 


Upon 
these facts it appears the receivers wert 
regular schedule time, and had no other track 
On 
the other hand, the plaintiff’s dogs were run- 
ning the track, instead of the 
fox’s track, which simply crossed the railroad 
| On these facts it is held that ‘‘ the dogs were 


at that place upon which they could run, 


on railroad’s 


guilty of the grossest contributory negligence 

and were only entitled to such consider 
> On 
the question of the value of the dogs in this 
case, plaintiff testified that both of the hounds 
were 


ation as trespassers have under the law.’ 


* good fox dogs, and also good ‘possum’ 
and squirrel dogs, and were as good ‘ all round’ 
dogs as he ever owned.” Other witnesses de- 


scribed the dogs as ‘‘young 


of common stock 
on the mother’s side, but good parentage on the 
father’s side, and they both resembled their 
father.” For these reasons it seems peculiarly 
sad that they should meet an untimely end in 
a ‘‘head-end It that 
| training is not always good for dogs, and these 
manifestly met their death by overtraining. 
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